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ABSTRACT

In Kremen v. Coben the Ninth Circuit recognized a property right in
domain names, defining property as any form of intangible benefit
that is distinct and excludable. This reasoning is flawed for three
reasons: (1) it is grounded in a faulty understanding of property
law; (2) it is over-inclusive, capturing a variety of things and
benefits that have been explicitly removed from the realm of
property; (3) and it is under-inclusive, as it fails to consider a
number of interests necessary for evaluating if something should be
deemed property. This doctrine, broadly applied, would result in a
massive expansion of legal interests classified as property.

The Kremen court also failed to contemplate the collateral
impact of such an expansive view of property. In addition to
providing a remedy for interference with the right to exclude,
property also functions as an interface between the owner and the
society at large, assigning a number of responsibilities and burdens
to the owner. For example, the location of property assists in
determining important questions of jurisdiction, venue and choice
of law, and classifying an intangible benefit as property means
transforming it into a taxable asset. When recognizing domain
names, or any other form of intangible resource, as property, one
must carefully consider how the change in rights will affect
dependent social and legal rules—something Kremen failed to do.
For these reasons, Kremen is an inappropriate source of authority to
rely upon when considering novel questions of intangible property
rights.
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l. INTRODUCTION

“When we say that a man owns a thing, we affirneatly that he has the benefit
of the consequences attached to a certain grofgeisf, and, by implication, that the facts
are true of him.*

Despite the growing importance of electronic resesrto modern society, scant
attention has been paid to how these technologm&hncements impact other structures
within the American legal system. The focus offboburts and academics have been on
how these new, intangible resources fit within ¢xesting property-contract framework.
The participants in this discourse have, unfortelyatapplied a method of classifying
intangible resources as property or contract d@esloin the pre-modern era. These
persons have failed to question if the methodole@dequate for the task or to recognize
the potential impact on the remainder of the legtem, which utilizes the law of
property for a plethora of important purposes. Bsitelectronic resources grow more
complex and more vital to society, and thus suliigeven greater amounts of litigation,
it has become necessary to address this absenceticél scholarship before further
unintended consequences arise.

The paradigmatic example of this failure can bentbun Kremen v. Cohen
wherein Ninth Circuit Court of Appeals held thatl@main name was the property of the
registrant, and was subject to the tort of coneersi In its decision, the court described

! OLIVER W. HOLMES, JR., THE COMMON LAW 215 (Dover Publ'n 1991) (1881).
2 Kremen v. Cohen, 337 F.3d 1024, 1029-30, 1035Q@tH2003).
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property as “a broad concept that includes evetgngible benefit and prerogative
susceptible of possession or dispositidnDue to its capability for exclusion, the court
held that a domain name was a form of propertyrga property, comparing the process
of registering a domain name to “staking a claimatplot of land at the title office.”
Many courts and academics have celebrated thisidacas a sound advancement in the
law of property® But under this framework what may be consideredperty is
remarkably broader than just domain names. In faetause thEremencourt held that
property rights exist when there is a distinct ieg¢ capable of exclusive control by a
legitimate ownef, the putative class of currently non-proprietartaimgible interests that
would be re-classified as property is too broach&asure.

Kremenplaces a stake in the heart of property law. 8pgiexcludability as the
sole determinant for recognizing something as ptgpthe Kremencourt has effectively
called for an end to the division between propeigits and personal obligation. This
reasoning is fatally flawed because it is both ewelusive and under-inclusive. The
Kremenanalysis is over-inclusive because the relianamugxclusion would propertize
many resources and interests that society hasfispdlgi exempted from the classical
scope of property, like those of intellectual pndpend discretionary benefits awarded
by contract. The analysis is under-inclusive beeathe court’s uncritical theory of
property fails to recognize and consider the suitista role of property in establishing
the structures of social organization, includingit mot limited to, those such as
jurisdictional or choice of law rules.

Furthermore, Kremen rests upon a flawed understanding of the animating
principles of law, which left the court ill-suitetb develop coherent rules for the
electronic world, impermissibly blurring the disttrons between property, intellectual
property, and contract law. The court confused laoright is protected with the legal
mechanism that is used to protect it within: (19 tlassical theory of property, which
protects individual dominion over discrete and seaobjects of utility; (2) intellectual
property, which represents the limited control oigras, concepts, symbols and other
interests that are not intrinsically useful or searand (3) personal obligation, which
mediates the interactions between two individdafdthough the right to exclude may be

®1d. at 1030.

*1d.

® Seee.g, Shmueli v. Corcoran Group, 802 N.Y.S.2d 871, FBN.Y. Sup. Ct. 2005) (relying upon
Kremenas a justification for granting an individual fudtoperty rights in an electronic document created
and stored on a third-party’s computer); RichardEfstein,The Roman Law of Cyberconversi@d05
MicH. ST. L. Rev. 103, 107-08, 120 (2005) (arguing that the oldges governing property rights carry
over inKremen“without a hitch” because recognizing domain naragsactual property would encourage
efficient socio-economic outcomes by defining tillecation of risk in these new forms of transacipn
Xuan-Thao N. NguyenCyberproperty and Judicial Dissonance: The Troubléth Domain Name
Classification 10 Geo. MASONL. Rev. 183, 184-85, 194, 203-05 (2001) (hailing the sleniinKremen
due to the fact that that domain names have ecanwvatile in e-commerce and that classifying domain
names as intangible property only when they are aldemarks would fail to recognize the significan
value that could otherwise be introduced into tlaketplace).

® Kremen 337 F.3d at 1030.

" SeeHenry E. SmithExclusion Versus Governance: Two Strategies foin@eting Property Rights
31 J.LEGAL StuD. S453 (2002) (comparing how property rights aréinde and enforced between
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the primary way of identifying resources as prop@the potential for excludability does

not serve as a per se justification to classify ething as property conferring the

traditional rights of dominiofl. Instead of askingf something is capable of exclusion,
the correct question to ask is if somethgigpuldbe placed under exclusive control, and
if so, bywhom™®

Even though the capability for exclusion and exdgeaimave been prominent
themes in much of the recent discourse on properdpes not provide a sound basis for
a theory of property because property law evaluatesests beyond facilitating what
resources may be transferred by individudls. The California Supreme Court
acknowledged concerns about the broader socialemad costs of recognizing property
based solely upon excludability Intel v. Hamidi** In Hamidi, the court declined to
extend California law to recognize an email seaseproperty subject to an absolute right
of exclusion. Facing potentially significant andexpected social costs, the court was
concerned that an adversarial adjudication, wihsignificant informational limitations,
would be an inappropriate mechanism to resolve suatomplex controvers¥ In
contrast,Kremens myopic approach ignored how property fundaméyntahapes the
organization of the society by assigning culturatevant responsibilities and burdens
such as usage restrictions, affirmative dutiesaoécand taxatioti:

Recognizing the broad significance of propertyitalvbecause the classification
of a resource as property has important consegsesitkin our judicial system, which
still relies on the physical presence of property fesolving many questions of
jurisdiction and choice of law. Althougkremenestablished that domain names were
property, consider the important consequentialidetsuch as where the situs of domain
name was located—a characteristic necessary whenndeing which jurisdiction has
power over and what rules may apply to the prope#gd if a domain name is property
just like a plot of land, then it also becomes xabde asset. If the taxable value of a
domain name is determined by its best use or itskehaexchange value, the tax
consequences could be striking for people who apujar yet non-commercial websites.
Finally, Kremens over-simplistic rule would call into questionetlhegal status of other
forms of intangible property, creating substarigghl instability regarding the ownership
of distinct resources such as individual Facebaadep or online gaming characters. By
failing to recognize these readily foreseeable equencesKremenhas damaged the

exclusionary and governance rules and how thesedifferent systems are utilized to optimize reseurc
allocation).

8 SeeThomas W. Merrill Property and the Right to Excludg7 Nes. L. Rev. 730, 731, 754 (1998).

°Seee.g, Mark A. Lemley,Property, Intellectual Property, and Free Ridim88 Tex. L. Rev. 1031
(2005) (criticizing the reliance on excludabilitg a justification for granting traditional properights in
the area of intellectual property).

10 seeCleveland v. United States, 531 U.S. 12, 23-20@2(refusing to recognize state-issued
licenses as property of the state licensor witpeesto the mail fraud statute, despite acknowlegighe
fact that such licenses are valuable and trandétematerests).

" Thomas W. Merrill and Henry E. Smitfihe Morality of Property48 WWu. & MARY L. REv. 1849,
1866-88 (2007).

2 Intel v. Hamidi, 71 P.3d 296 (Cal. 2003).

1d. at 311.

14 Merrill & Smith, supranote 11, at 1850.
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utility of property as a meaningful legal guidepost

Accordingly, this article argues thEremenis an exceptionally flawed decision
and that a broad application of its reasoning wobkl/e substantial socio-legal
consequences. First, this article will briefly aiss the history of the development of
intangible property at common law. Second, thisiche will analyze the theoretical
foundations of the decision Kremenand critique its reasoning. Finally, this Articldl
examine the impact of théremenframework as applied within the context of modern
instances of intangible property.

1. THE HISTORICAL STRUGGLE TO UNDERSTAND INTANGIBLE PROPERTY RIGHTS

A. The Evolution and Conceptual Foundations of Intandile Property

The current ambiguity concerning how the law shotddognize intangible
property rights is the result of a doctrinal misersfanding that had been of little
importance until the electronic era. The law obpgarty has long divided the legal
protections accorded to tangible property and iitda property right3®> This division
has traditionally rested in the fact that tangipleperty derives its value from being
inherently exclusive and physically usefulhereas intangible property, i.e., intellectual
property, is only worth the value of the informatiib represents® Within this division,
only tangible property such as real property andttels were given what is popularly
known as “property rights:® The benefit afforded by contract were obligatiawsed
from one individual to another and thus, not bgdngperty, considered unassignable to
others'® As the story goes, this division began to dedlinder the pressures of a rapidly
growing commercial society, when courts of equitpanded the category of alienable
“intangible property” to include personal obligai®such as debts, shares of companies,
and other future interests, in order to make theseurces available for commercial
exchangé?®

Expanding intangible property to include ownersmperests caused some to
confuse a new way of dividing property ownershighwthe creation of a new form of
property all together. Contrary to those who hithe re-classification in nomenclature
was the start of a disappearing divide between gstgpand obligation, the ability to
assign the ownership of certain categories of alibgs did no such thing. Despite the
greater level of abstraction, these “intangiblepernty” interests reflect a division of the
rights to control and benefit from an underlyingiftig,” created by the works of mankind
and governed by the rules of propeftylt did not create a new intangible resource. For

!> ROBERTP. MERGES ET AL, INTELLECTUAL PROPERTY IN THENEW TECHNOLOGICAL AGE 2 (4th ed.
2007).

15 sarah WorthingtonThe Disappearing Divide Between Property and Ohiara The Impact of
Aligning Legal Analysis and Commercial Expectatié TeX. INT'L L.J. 917, 920 (2007).

17

Id.

18 |d

19 |d

%0 SeeRESTATEMENT (SECOND) OF TORTS § 242 (1965). The examples given by the Restateme
exemplify intangible property as a contractual dake interference with which is tortious. Fortarsce,

Vol. 14 VIRGINIA JOURNAL OF LAW & TECHNOLOGY No. 1



| 2009 | Schottenstein, Of Process and Product | 6 |

example, stealing someone’s shares in a corporgiont converting a distinct property

right—it is a conversion of underlying propertyhitg by dispossessing the owner of the
mechanism necessary to utilize the underlying asséthere is no separate form of
property because the “intangible property” rightni®t distinct and is not useful when

unattached from the underlying physical resourcebhis is the same as when a
landowner is deprived of the use of property byeaoroaching neighbor. In both cases
the interference with the “intangible property”higi.e., the exercise of ownership rights,
disrupts the dominion necessary for the functiarsa of scarce property.

Until the modern era, the synonymous use of inteli and intangible property
was of little consequence. Previously, intellectpeoperty was the only form of
intangible property, conferring an unconventionabperty right in the content of
information—a non-scarce or useful good—contain@tiiw a patent or copyright. But
technological change has upset the traditional awethf classifying property interests
between tangible and intangible: inherently scauseful and wealth generating assets
are no longer confined to a physical existence. nsi@ter these examples: Jason
Ainsworth, a resident of Las Vegas, Nevada, rara estate company in the game
Second Life, renting out parcels of “virtual lant§ other player§! Mr. Ainsworth
obtained a profit of around $1,800 per month byirsglin-game currency to other
players®? In the Netherlands, a 17-year-old was arrestedtémling nearly $6,000 worth
of furniture from a hotel room in the online gamato Hotef?

Some courts and commentators have simply assunadhése new forms of
intangible resources should be given the same éalvstatus as “real” property in order to
afford their full utilization in the marketplace abkey are useful, valuable, and
transferable like other resources traditionallyrded to be property. But it has been well
documented that just because something can, or gvemld, be capable of economic
exchange does not justify its classification a$-flablged property. For instance, even
though human organs clearly fit tkeemendefinition of property, and treating organs as
commercial objects would be of substantial socaldjit, concerns about morality have
refused such a classificatiéh. Accordingly, it cannot be said that domain names,
anything else, can be classified as “property” Iydb@sed on the fact that they may be
useful and alienable: There must be somethingielsdved.

In order to determine when something should begeized as property, one must
look outside of its marketability and instead exaenthe broader functions of property

the Restatement illustrates the conversion of gitda property as the unwillingness of a corporatio
register a change in stock ownership, therebyfetieig with the right of the new owner to exerctsmtrol
over the company. But the right to control a companly exists because it was created by an indalid
who then entered into agreements with others toildige control of its physical assets.

% Mark Wallace,The Game Is Virtual. The Profit Is ReaNT L HERALD TRIB., May 30, 2005, at 9,
avaiégble athttp://www.nytimes.com/2005/05/29/business/yournyé2@game.html

Id.

3 victor KeeganScreen grabbers — crime hits the digital fronti€HE GUARDIAN (London), Nov.
17, 2007, at 16vailable athttp://www.guardian.co.uk/technology/2007/nov/1#met.crime

% Seee.g, Julia D. MahoneyThe Market for Human Tissp86 VA. L. REv. 163 (2000) (arguing that
the moralistic refusal to commodify human organsatds a heavy cost” on society).
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within a society”> No legal systems exist in a cultural vacuum. foperty to function
as a mechanism of organization and coordinatioopgnty must be structured in a way
that allows the population as a whole to understand voluntarily comply with its
rules®® People infuse their actions and organization& wibral significance in order to
reconcile their social, economic, and legal behawiith their cultural value$’ Within
this discourse, it is not difficult to imagine dusition where a society may not desire to
enact the most commercially efficient system of hanmelationships. As a form of social
organization, the distribution, control of and a&scéo property may reflect other social,
cultural and moral concerns, such as a desire foroee equitable or just society, or
utilizing property ownership as a means to confet/ar restrict the availability of social
status and powéf.

Property rights are substantive rights that, askb@ed through the common law
system, have incorporated centuries of collectuggiments about the praxis of human
organization in order to stabilize those well-gettlsocial expectations. In contrast, if
property is merely a procedural mechanism—a sefiésstinct and transferable interests
that are “bundled” together in efficient packagebkest the right of performance created
by any contract, as a distinct and excludable @sterwould be no different than an
orthodox property right. But a contract is noteaviude. Thus, when faced with new
guestions of intangible property such as domain esanthese macro-level interests
suggest that a court must do more than match tperfstial characteristics of a new
resource to those traditionally considered propdaty must also consider how that new
property right would reconcile with the organizatiof society at largé’

% Merrill and Smith,supranote 11, at 1856-57; Eduardo M. Penal®nperty as Entrancedl VA.

L. Rev. 1889, 1938-39 (2005) (describing property as anseof binding the individual owner to the
larger community).

28 Merrill and Smith, at 1853ee alscEduardo M. Penalver and Sonia K. Katyatpperty Outlaws
155 U. R, L. Rev. 1095, 1099-1101 (2007) (describing the influemfteon-compliance with property law
as a force for re-adjusting legal entittements).

2" Eugenie SamiefToward a Weberian Public Administration: The InfinWeb of History, Values,
and Authority in Administrative MentalitieSO HALDUSKULTUUR J.60, 64—65 (2005).

% This stands in direct contrast with the econorhjeatthodox views of scholars such as Milton
Friedman, who famously stated that the “one saeisphonsibility of business . . . is to increaseitits . .

..” Milton Friedman,The Social Responsibility of Business Is to In@d&sProfits N.Y. TIMES, Sept. 13,
1970, (Magazine) at 32, 1265ee generallyViLLIAM A. KLEIN ET AL., BUSINESSASSOCIATIONS 286—87
(6th ed. 2006) (discussing the various positioneegmard to the public role of corporations by casting

the Delaware General Corporation Law, which onlyhatizes charitable donations that serve the basic
purpose of the corporation, with the California @mations Code and the New York Business
Corporations Law, both of which allow corporatiotts make charitable donations without regard to
corporate benefit).

29 While it relates to tangible, as opposed to intialeg property, the decision ikelo v. New Londagn
545 U.S. 469 (2005), strongly supports this conadgbroperty. A massive public outcry followed the
court’s decision to conflate general economic dgwelent with the concept of public use, rejectirgy it
commodified understanding of proper§eellya Somin, The Limits of Backlash: Assessing the Political
Response to Kel6-7, (George Mason Law & Economics Research Pagees, Paper No. 07-14, 2007),
available athttp://ssrn.com/abstract=9762@8scribing the publish backlashKelo). The rejection of the
Weberian “iron box” that was seen as the logicaéesion ofKelo demonstrates that property possesses a
certainje ne sais qudbesides its commercial utility.
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B. The Recent Judicial Struggle to Reconcile the Moder Forms of
Intangible Property with the Common Law of Property

Many courts have recognized that technological ghasreates special problems
for the law of property. These decisions have tbtimt while the classical doctrines
may be inapposite when applied to these new fofmstangible property, the principles
animating the law of property remain quite pertinerAmong the earliest of these cases
is Mundy v. Deckef® An uncontroversial case, the facts are as folowstil August 19,
1994, Robert Mundy employed Melissa Decker as &isesary’’ On her last day of
work, Decker deleted a directory of WordPerfect woents saved on Mundy’s
computer, including files she was unauthorizedete®® In response, Mundy brought a
claim against Decker for conversion of personabprty, which the trial court rejected.
The court reasoned that Mundy had not been depaf/éte information contained in the
documents because he had retained paper copi¢e afeleted file§> The Nebraska
Court of Appeals reversed the decision of the tr@alrt, finding that the directory of files
was a “unique item of person property” and the wiseflectronic form of the documents
were destroyed and were therefore converted frenddninion®*

Mundy underscores the point that property is not justertened by the
characteristics of a thing, but with why the thiegn object of such significance as to be
called property. Although the trial court appahgbnsidered the value of the intangible
property be similar to intellectual property—theoperty was the value of the
information contained within and Mundy had not beémspossessed of that
information—the appellate court recognized thatititangible documents represented a
distinct and intrinsically usefithing, which the law of property has always protected.
The court analogized the situation to that of @res box>® There was no question as to
the nature of the creation, ownership, locatiomtiad, or form of the property, thus
making Decker’'s deletion of the files just like Hfowing] the entire box in the
dumpster,” thereby depriving him of its uSeThis reasoning reveals two points salient
for understanding property: the nature of an olgegtility and its association with the
individual. The electronic documents were held&property not because they were
excludable, and thus capable of being efficientstributed within society, but because
the documents required individual dominion to etifi@te its socially beneficial purpose.

The greatest intellectual inquiry into how the ttimthal rules of property should
apply to intangible property occurred lintel v. Hamidi*® At issue inHamidi was the
scope of the right to exclude others from persg@naperty—more specifically, the right
of Intel to prevent Hamidi, a former employee, fra@nding emails critical of Intel's

30 Mundy v. Decker, 1999 WL 14479 (Neb. App. 1999).
31 *
Id. at *1.
321d. at *4.
331d. at *5.
341d. at *5-6.
% 1d. at *5.
%61d. at *4.
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employment practices to current Intel employ&esHamidi sent six emails to Intel
employees over a 21-month period, overcoming Isitalttempt to block all of the
communications without any illicit breach of In&komputer securif}f. Frustrated at its
inability to block Hamidi via private methods, Ih&ied for injunctive relief arguing that
the unwarranted communications constituted a tssspgainst Intel’'s property rights in
its computer network and the time of its employeashoth were valuable and exclusive
resources under Intel’s control. The trial cogteged, holding that Hamidi was liable for
trespass to chattefs.

The California Supreme Court reversed, holding thate could be no trespass
because Intel's rights in personal property wereatsolute property rights akin to real
property. In its decision, the court distinguishis@ various forms of property, the
interests that property law is concerned with, #mel remedies used to protect those
interests.

First, the court held that a viable remedy forpeess to chattels did not extend to
Intel’s claims under California law because theursgment of actual damages or actual
or threatened impairment of usage of the propegy mot provefi’ The court noted that
the law of property distinguishes between real priypand personal property, and that
there must be actual interference with ownershipafo actionable trespass to personal
property to occuf®

The decision inHamidi is useful in understanding modern intangible prgpe
because it demonstrates that the nature of theidivibetween real and personal is
concerned with the intended function of the propartd not the inherent characteristics
of the property. The court’s reasoning indicates teal property and personal property
serve two different purposé%.Real property is introverted in nature, acting just to
facilitate the exploitation of resources, but as@rovide absolute privacy and security
from the owner from the outside world—signalingthe world that this property is the
sole and exclusive dominion of the world and beeanfsts intimate connection with the
personhood of the owner. In contrast, persongbeny is extroverted, as its intended
purpose is to be held out to the world and utilitada specific task. And since personal
property must be exposed to the public in orderifdo be a useful instrumentality,
unlike the privacy and security interests attadiwekal property, the dignitary and social
interests in personal property do not warrant thietsemedies in trespass afforded to
real property> For example, a “harmless” intrusion into a peisdmme is offensive in
a way not comparable to accidentally touching afmerson’s car on the street.

Accordingly, the court held that Hamidi's messag#id not constitute an
actionable trespass because the messages did toathamterfere with the ability of

%1d. at 301.
4014,

411d. at 302.
4214,

4.

441d. at 302-03.
451d. at 303.
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Intel to operate its email systefh. Furthermore, there was no reasonable risk of
interference based upon the possibility that Hanwduld disrupt the system with
unwanted emails: Receiving the infrequent, unwelke@ommunications posed no threat
to dispossess Intel’'s ownership or impair the intggf its email system—otherwise, it
would trivialize the tort by turning ubiquitous, tyearmless unsolicited telephone calls,
junk mail, radio waves or television signals intdiciive injury.*’ For similar reasons,
the court also rejected Intel’'s assertion thatat ta legally protected interest in its
employees’ time and productivity. Although the eaydr may have a valuable,
economic interest in its employees, they cannotdesidered the personal property of
the employer. Trespass protects the right of msése and not an unadulterated
exclusionary right against all forms of disruptitin.

Second, the court refused to extend California l@wvrecognize computer
networks as real property instead of personal ptgpdn doing so, the court responded
to an amicus curiae brief offered by Professor &pstarguing that the court should
classify computer networks on both moral and atfilgn grounds. Professor Epstein
argued that computer networks were morally akiretd property because, like land, they
have fixed addresses that are capable of exclasidnthus may serve as an “inviolable
castle” against unauthorized intrusidfisBut while computer networks and homes may
share some characteristics, the court recognizadttie value of the property is in its
function as a communications td8l.The court reasoned that, just like a telephdme, t
entire point of an Internet server is to be held touthe world. Extending trespass to
chattels cover any unauthorized communication waldfkat the entire purpose of the
system, making Professor Epstein’s analogy toweald trespass inapposite.

The court also took issue with Professor Epsteurtiitarian argument that
conferring the real property exclusionary rightssewvers would facilitate the growth of
markets and an optimal social restltWhile ceding that strong property rights may help
force spammers or other malicious users to intemdhe costs of their own activities,
thereby reducing one source of harm, the courtgmiced that such a rule might also
impose other new and substantive costs on sotiefreating property protections in
such a situation could lead to extensive burdensmdiriduals seeking to use the system
and thereby destroy the significant value createthb network effects of open access to
these intangible resourc&s.With those concerns in mind, the court gracefdiylined
to extend the law of property, instead leaving ¢cbeplex questions of social costs and
benefits for the legislaturg.

*®1d. at 303-04.

*"1d. at 308.

“®1d.

*1d. at 309.

*0|d. at 309-10. The court also noted that intangibkeusions on land are only actionable in
nuisance, and thus further extension of the lawlevba unnecessary on that basis.

*Ld. at 310.

°21d. at 310-11.

>1d. at 311.

>*1d. at 310-11.

*°1d. at 311.
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TheHamidi court’s concern regarding the scope and effepraperty protections
demonstrates the complex, socio-cultural questibatsare inherent to understanding any
system of property rights. The creation of newperty rules is a reallocation of power
within society, which should not be lightly dondBecause a change in the forms of
property has a substantial impact on social orggioiz, courts need to be keenly aware
of the logical implications and consequences ofctng a dramatic shift in property
rights. It is telling that thélamidi court emphasizes the inability of the academicatkb
to come to a common understanding on how thesagiitie rights should be structured,
before reserving such a significant policy judgnfenthe legislaturé®

Similar concern for the social and functional pup®f property can be seen in
eBay v. MercExchangé The central issue i@Baywas whether the Court should uphold
the Federal Circuit’'s presumption for injunctivdiegt rather than apply the equitable
four-factor test, in patent cas®&s.While the majority opinion is rather terse, Justi
Kennedy’s concurring opinion highlights the impaoite of taking a more comprehensive
view of the interests at stake when determiningageropriate remedy for a violation of
property rights® In his opinion, Justice Kennedy urges the lowairts to consider the
broader social goals that patent law is intendeadiwance by “bear[ing] in mind that in
many instances the nature of the patent being esdoand the economic function of the
patent holder present considerations quite unliiez cases®™ Because of the impact
of technological change, trial courts were dirededarefully examine how or if past
practices genuinely fit into the circumstanceshef tases before theth.

II. KREMEN V. COHEN'S RECOGNITION OF PROPERTY RIGHTS: A CRITICAL
ANALYSIS

A. The Flawed Underpinnings of Kremen v. Cohen

The Kremen court’s fundamental failure is that it confusece thecessary and
sufficient conditions for something to be deemedpprty — just because all forms of
property are exclusionary things does not meandhaxclusionary things are property.
Because of this flawed premise the court adoptsngroperly narrow and technical
definition of property, in direct contrast to breddnctional interests explored in cases
such aHamidi or eBay Accordingly, by incorporating such a misguidederstanding
of property, theKremencourt ran afoul in two critical ways. First, Wl@oted a test that
defines property so broadly that it not only prajpzes resources that were deliberately
exempted from the realm of property, it also appdar enact a transfer of rights in
existing forms of property from the providers ofmomercial services to their end-users.
Second, the test is so narrow in its scope thaedtes such rights without accounting for
the social cost or consequences thattamidi court was concerned with.

*1d. at 311.

" eBay v. MercExchange, 547 U.S. 388 (2006).
*81d. at 390.

*9|d. at 395 (Kennedy, J., concurring).

®d. at 396.

®11d. at 397.
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In Kremen sympathetic facts are partially responsible e tesulting bad case
law. The plaintiff, Gary Kremen, registered thendon name sex.com from the
registration company Network Solutions for his Inesis, Online Classified. Enter
fraudster Stephen Cohen, who also saw the valsadh a domain name. Cohen drafted
a specious letter to Network Solutions in ordergtn control of the domain name,
asserting that he was an agent of Online Classifibdt since the company had no
Internet connection, any official contact had to \na letter®® This overt paradox
apparently raised no suspicion with Network Sohsgiowho promptly transferred the
domain name to Cohen without even contacting Krertienoriginal registraritt When
Network Solutions refused to transfer the domaim@&dback, Kremen sued both Cohen
and Network Solution®

Although Kremen won his domain name back at triaé, had difficulties
obtaining damages from Cohen, who had fled the twpunith his ill-gotten gain§®
Kremen then turned his sights on Network Solutia®nanding compensation for his
losses based on breach of contract and converdibe.trial court rejected both claims,
finding that because he received the domain naoresde, Kremen had no contract due
to a lack of consideration, and, as intangible prop the domain name could not be
converted or baileff’

On appeal, the Ninth Circuit affirmed the trial coan the questions of contract
and bailment, but reversed on the issue of conmef&i The Ninth Circuit decided that
rather than modify the substance of contract lawdevelop a remedy in tort—the
historical basis for enforcing “community standardf reasonable behavior in the
circumstances in order to minimize injuries andséss and to promote honesty and
fairness in economic relationshif$instead expanded the scope of property rights in
order to confer a desirable remedyBy adopting a definition of property that inclsde
any kind of intangible benefit that could possilllg excludable, the court held that
domain names were property just like real estatéd wie title held by the registering
party* Thus, because the domain name was Kremen'’s pyojierould be convertef.

Although there may be social or moral justificaBofor a cause of action for
conversion of domain names, the case law that teen&n court used in support of that
result is dangerous and mistaken. For examplecaoloet looked toAstroworks, Inc. v.
Astroexhibit, Inc.,a case from the Southern District of New York. Alstroworks two
investors in an astronomy website had a falling dhen one investor proceeded to set

62 Kremen v. Cohersupranote 2, 337 F.3d at 1024, 1026.

®31d. at 1026-1027.

®1d. at 1027.

%5 d.

% d.

°71d. at 1027-28.

®81d. at 1029, 1036.

9 Robert J. KaczorowskiThe Common-Law Background of Nineteenth-Century Taw, 51 Q4IO
ST.L.J. 1127, 1128 (1990).

"OKremen 337 F.3d at 1033-35.

1d. at 1030.

21d. at 1030-34.
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up a competing website, the investor maintainirg dhiginal website sued his former
partner for converting the idea for the originalbsiée’® The district court ultimately
found that the basic idea for the website coulddreverted because it was “excludable”
intangible property, thereby circumventing the texdi nature of copyright law, which
only protects the expressions and not abstracsjdaa redefining the issue as one of
intangible property and not intellectual propefty.

In transforming the idea for a business into cotibker property, theAstroworks
court effectively made intellectual property lawsooh by disregarding the explicit
divisions in both statute and case law and transfay intellectual property into a
mechanism to provide protections that would othseewbe unviable under patent,
trademark, copyright or trade secrets laws. Thetasserted that only ideas reduced to
practice, in the form of tangible expressions oplementations may be converted as
property’> But this does not explain how the idea for a \itebsand not the website
itself—could be converted. Intellectual properayvlexplicitly draws the line of when
and how ideas are “reduced to practice” and arg dalssified as personal property by
statutory classificatioi® But a concept must either be an idea or an esjmmeS The
act of abandoning the joint venture to implemebuainess idea by oneself can only be
described as an act of unfair competition becaas@ndea it should not be subject to a
claim for copyright infringement or conversion undéew York law—this formulation
of the rule would make almost anything property duse it completely ignores the
statutory limitations of the Copyright A&.

By following the Astroworksprinciple, that conversion remains a remedy for an
otherwise unprotected property rigithe Kremencourt appears to conflate the realm of
intellectual property—concerning the control oveeas, concepts and symbols — with
the realm of intangible property, which represatiserete interests in objects of discrete
utility. This principle—that an idea not protectadder copyright law can nevertheless
be protected under traditional personal propemy-tas clearly inconsistent with the pre-
emption provision of the Copyright AG. Accordingly, theKremen court injected
instability into the law of property by grossly exgling the law of property to the point
of obviating the limitations of intellectual properprotection in order to shore up its
desire to remedy tortious conduct without creatireyv tort dutie$! For example, it

3 Astroworks, Inc. v. Astroexhibit, Inc., 257 F. Sug2d 609 (S.D.N.Y. 2003).

" |d. at 618;seeCopyright Act, 17 U.S.C. § 102(b) (2006) (“In nase does copyright protection for
an original work of authorship extend to any idpeapcedure, process, system, method of operation,
concept, principle, or discovery, regardless of fibren in which it is described, explained, illusgd, or
embodied in such work™).

5257 F. Supp. 2d at 618.

® SeePatent Act, 35 U.S.C. § 261 (2006) (stating ttaepts have the attributes of personal property);
Copyright Act, 17 U.S.C. § 201(d) (2006) (confegricopyrights with the status of personal propenty i
regard to the transfer of ownership).

" SeeNichols v. Universal Picture Corp., 45 F.2d 1121 12d Cir. 1930) (describing the contours of
the dichotomy between expressions, which may bgesuto copyright, and ideas, which are not).

8 Matzan v. Eastman Kodak Co., 521 N.Y.S.2d 917,(@®. Div. 1987).

9 Kremen v. Cohen, 337 F.3d 1024, 1031 (9th Cir33200

80 Copyright Act, 17 U.S.C. § 301 (2006).

8 Kremen 337 F.3d at 1035.
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would undermine the copyright fair use doctrine doayply allowing the owner of the
intellectual property to instead claim a cause afoa in conversion when copyright is
unavailable. As a matter of law, this simply catnioe correct.

An example of the logical problems can be foundSinmueli v. Corcoran
Group® In Shmuelj the plaintiff was immediately locked out of hée$, including the
documents kept on her employer’s computer, upongoéied from her job as a real-
estate agent by her employer, the Corcoran Gramg sued for conversion of her
personal property, both real and intangifleThe court almost exclusively relied on
KremenandAstroworksin summarily concluding that the computer filesreventangible
property®* By basing its decision primarily on the narrovasening of cases such as
Kremenand Astroworks the court effectively enacted a transfer of propeights that
could logically be extended far beyond its limibais in dicta to “medium of
recordation.®® Because these courts are hearing unfair competiisputes, but are
using a flawed theory of property instead of cacttrar tort to achieve a remedy,
substantial uncertainty now exists as to the sobggoperty rights concerning situations
where people interact with property belonging tothar.

B. The Kremen Analysis is Over-Inclusive

The approach irkKremenis over-inclusive because it fails to recognizatth
physical excludability is not the useful charadtci that it was in the pre-electronic era;
it would therefore transform almost any form ofelmtet service into the property of the
user. The extensive nature of electronic servioetheé modern world has changed the
interactions of society. But unlike any time befosociety today is dependent upon the
private property of others to successfully functipnmarily in the form of computers
and the Internet.

The Kremenframework simply fails to recognize the breadtld amportance of
“‘intangible benefits” that exist today. Possessibm@n item is no longer required to use
it, thus undermining the viability of exclusion asdefining characteristic of property.
Sending one packet of data from New York to Londequires the transfer of data across
private networks, known as the “backbone,” via pemtal sharing agreements.
Corporations and individuals alike rely on usingdparty private property for hosting
websites, online chatting, storing documents anfbramation, remotely operating
software, processing financial transactions, anglethora of other vital business
service$’ In addition to being intrinsically useful, priedy provided intangible services

82 Shmueli v. Corcoran Group, 802 N.Y.S.2d 871 (NS¥p. Ct. 2005).

#1d. at 875.

#1d. at 875-76.

% 1d.

8 SeeJames B. Spet# Common Carrier Approach to Internet Interconnecti54 Fed. Comm. L.J.
225, 243-47 (2002) (discussing the technical deraknt of the Internet and its interconnectivity
protocols).

87 See e.g, Google Business Solutionbitp://bizsolutions.google.com/service@dst visited Feb. 5,
2008) (offering a wide variety of communication lydousiness services, and web-based applicat@ns f
uses such as word processing, spreadsheet and asktabcreation); Salesforce.com,
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are now able to replace the forms of personal ptppgéat previously could only be
utilized with exclusive ownership and control. Foestance, your diary must be in your
exclusive possession for you to write in it. Bbitypu are writing your entries on
Facebook or MySpace, your use is distinct from ypassession of the medium of
communication. This situation is not completelywelo as it existed with the telephone
network; but now it exists on an unprecedentedescal

Granting individuals property rights in services emh the characteristics of
ownership are separable from their utilization nsextensive upheaval in how property
law establishes the boundaries of modern sociamzgtion. Beyond simple questions
of control, this also implicates other, more compkbstantive legal issues such as
bailments or privacy rights — issues that were stiefgped by the court iKiremen®® A
quick spin on the facts @hmuelimakes these concerns clear. For example, imagine
situation where the licensed user of a computersta®d documents on the employer’s
computer. Now, what happens if the owner unknolyirdpwnloaded a virus that
destroyed the contents of the machine or if thehmacis hacked by an outsider? Is the
owner a bailor of the user’s property? What if tiser refuses to remove the documents
from the computer? What options can the ownertaiseclaim the space? How about if
the owner of the computer upgrades the machineener user's documents are stored?
Does the owner have a right of contribution frora tiser? Does the user have privacy
rights in the files, or can the owner sift througem at will? These are just a few of the
guestions that relate to the blurred distinctionirafividual property rights that may
occur.

Kremenignores the vital fact that, unlike real estat@ndin names are managed
by a third party and not by the purported ownehe Teasoning behind the holding in
Kremencould easily extend beyond domain names or otleetrenic resources, which
creates the “denominator problem” that has plagoeshy other prominent property
decisiong? If the capability of being distinct and excludalshakes something property,
than almost anything conceivable can be consideregerty depending on how the
“property interest” is defined. Thus, if a legifite interest and capability for exclusion
are all that are necessary to grant the user ofreath name a property right, then almost
anything can be “propertized”. Compare ownership domain name with advertising in
a magazine. The individual who purchases an adeenent obtains an interest in a form
of excludable property managed by a third-party ke advertising space. It seems
unlikely that Kremendid not intend to transfer a property right to tt@mpany who
purchases the rear-cover advertisemenftha Economistbut that is exactly what it did
by holding that a person owns property when onabie to purchase any definable
intangible benefit.

http://www.salesforce.com/(last visited Feb. 5, 2008) (offering web-basedstomer relationship
management software services).

8 Kremen 337 F.3d at 1036.

8 Seee.g, Penn Cent. Transp. Co. v. New York City, 438 U® (1978).
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C. The Kremen Analysis is Under-Inclusive

Kremenis underinclusive because it does not capture stifestantive, social
interests necessary for such a sweeping reconfigaraf property rights. Just as in prior
eras of change, technological advances are nowrisgusocio-legal evolution?
Kremenalso fails to recognize the inherent limitationfsam adversarial proceeding.
While significant legal change should occur incrataly in the common law tradition,
the Kremencourt repainted the landscape of property withmihg able to capture the
broader interests involved. Furthermore, it didrsan area of law where there is a lack
of public accord on the subject. Such a complek@ntentious academic debate exists
that the corresponding state supreme court, whafrarding a similar issue iamidi,
felt it best to abstain from commenting on the ésaliogether.

Kremeris reliance on the capability for exchange as a jastion for property is
akin to the failure of th&elo court for ignoring the non-economic value of prdaper
Both courts considered the property as a procedmadthronism, a label that suggests the
relative strength of a remedy instead of reflecttngubstantive value—a trend that is
common in modern legal literatute.On the other hand, these interests are recoghiged
the Hamidi court’s concern with the outcome of the propetiiraor network effects
debate’® However, the interests are broader than the isidecconcerning the costs and
incentives of one choice or another. Property rhase a purpose other than one solely
directed by instrumental demands—a deontologicstifjcation, as opposed to a purely
consequential justificatio> More than simply providing for an individual'sgtits
regarding resources, the law of property refleatfucal judgments concerning the
morally acceptable ways for a society to strucitself and reconcile the needs of the
individual with the needs of the groti.A definition of property that is limited in scope
to facilitating the transfer of ownership betweedividuals largely ignores the macro-
scale and cultural concerns of society as a widle.

The limits of Kremen’sreliance upon a theory of excludability for adviagc
property rights become evident when contrastednagée backdrop of reality. Perhaps
the clearest example of how this theory is misgiliidan be found in Professor Sarah
Worthington’s explicit commentary on the impactcoinmercial expectation on property
rights.”®  Professor Worthington contends that, in light sufciety’s sophisticated
transactions, there is no distinguishing feature pefsonal obligations—of which
intangible property is a mere subset—that warrdifferent treatment because both are
assignable and excludable. Property rights have best served to prevent comm

% SeeG. Edward White, DRTLAW IN AMERICA: AN INTELLECTUAL HISTORY 16 (Oxford Univ. Press
2003) (1980) (describing in brief how the indugtri@volution disrupted the previous system of slocia
organization and interaction thereby facilitating levelopment of modern day tort law).

I Thomas W. Merrill & Henry E. Smith\Vhat Happened to Property in Law and Economids
Yale L.J. 357, 358 (2001).

92 Hamidi, 71 P.3d at 311.

% SeeMerrill and Smith,supranote 11, at 1853.

%“See id

% See idat 1856-57see alsdPenalversupranote 25, at 1900.

% Worthington supranote 16, at 917-18.

% See idat 922-23.
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ownership?® and therefore traditional property characteristissch as the fact that
property rights are “good against the world”, “nwith the asset”, or provide entitlements
and protections attached to the property, all cdaddattached to personal obligations as
well.?° But the fact that they could is not that theyidtio

Professor Worthington never questions if socieilly isteds to prevent common
ownership as it has in the past. Professor Wagtm errs because she mistakenly
assumes that because certain attributes of resowmeelate with what society has
deemed to be property, those attributes are themnsawhy society has classified those
resources as property. This confuses the endstigtimeans; property is established for
substantive, social goals — excludability is simphe instrumental means among many
for achieving those end?

This doctrinal anachronism becomes apparent duAragjessor Worthington’s
discussion of security interests. Professor Wogdtun questions the distinctions made
between different kinds of interests and remedigslable to creditors, believing that it
creates haphazard and unjust residftdt makes “perfect sense” for all forms of propert
to be secured because it would help organize iesaly claims and promote commercial
transactions by reducing the risk of loss, so wéstrict the availability of forms of
insolvency protection’®? Professor Worthington cites the example of theitddn
Kingdom’s preferential status for employment cocisaas an example of the “gnawing
reluctance” to adopt an expanded proprietary sysfémistracted by arguments for
fairness and the facilitation of exchange, Professrthington misses an alternative
explanation: the public may care more about progjch benefit directly to individuals
who are dependent on an organization for theirliheeds more than the banks and
various other corporate shareholders and insteadhes law to re-distribute wealth or
provide greater income security for employees biftisg the risk of loss to the
corporation’s creditors.

The significance of property that Professor Worgham does not consider, and
that theKremencourt is unable to evaluate in an adversarial gedmg, is not whether
property confers some kind of right, but how suaiight would respond to the demands
of society. As the array of these rights mustndtiely reflect the collective judgment of
society, any substantial modification should be thsult of a diligent exercise of
legislative power and not judicial fidt* The California Supreme Court iHamidi
recognizes this institutional limitation, while thinth Circuit inKremendoes not.

% See generallyid. at 939.

% See idat 927-39.

199 5eeMerrill and Smithsupranote 11, at 1853.

191 Worthington,supranote 16, at 937.

19219, at 937-38.

19314, at 938.

194 The debate over network neutrality serves as gnamit example of this concei®ee generally
Richard E. Wiley and Martha E. HelleGommunications Law 2007n 25TH ANNUAL INSTITUTE ON
TELECOMMUNICATIONS POLICY & REGULATION 249, 260-62 (PLI Patents, Copyrights, Trademaaks]
Literary Property, Course Handbook Series No. 109®7) (describing the “vigorous debate” over
network neutrality and the “intense interest” ofn@eess in investigating the issue).
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V. THE CONSEQUENCES OFAPPLYING THE KREMEN V. COHEN ANALYSIS

Not only is the foundation dKremenflawed and its reasoning ill-suited to the
demands of society, it also presents a serioustoigke stability of the legal system.
While the desire to promote exchange is undoubtéaiiyortant, it is not the only
function of property law. It is often overlookekat property serves as a procedural
guidepost for determining significant matters ofvla For example, expanding the
definition of property creates uncertainty as te fharisdictional competency of the
courts, such as with questions of in rem jurisdittipersonal jurisdiction, and venue.
The status of property also implicates the substariaw applied by those courts in
choice of law decisions, which often rely on phgsipresence as a significant factor
resolving choice of law issues. In a world whdrese new forms of “real” property lack
a physical form, where can they be found and how maourt exercise power over
them?

A. Consequence: Jurisdiction and Venue

Territoriality is a concept of significance to tAenerican judicial systen?> The
Due Process Clause, concerned with the fair anerlgrddministration of the laws of the
United States, requires that a state have minimomtacts in order to exercise personal
jurisdiction over a defendart® States have sovereign authority over property and
persons found within their territorial boundari8s. But when is intangible property
considered to be within the geographic reach daee® Federal venue provisions allow
courts to locate an action in a judicial distridtere “a substantial part of the events or
omissions giving rise to the claim occurred, oruassantial part of property that is the
subject of the action is situatetP® But what happens when the property that is the
subject of the action doesn't clearly exist withimy set of territorial borders?

It may be tempting to turn to the laws of intelledt property for answers. But
the existing rules governing intellectual propestye inapposite as applied to domain
names because the nature of the “property” pradebte intellectual property laws is
fundamentally different from modern forms of int#slg property. Patents and
copyrights award exclusive, personal rights to acept, whereas modern intangible
property has a distinct physical existence. Altftothe rights accorded to inventors and
authors may be labeled as “intangible property’htsg they protect an interest in
something that is primarily intellectual — an abstrconcept reduced to description.
Intellectual property has no intrinsic utility ohysical existence, but instead must be
implemented in some manner in order to be applighat title may be issued to
something abstract does not change its basic nafline title to a farm represents the
person rights against the land described withindibed, not the actual farm itself. The
possession of stock certificates represents persoghts against the underlying
corporation described in the certificate, not theporation itself. Intellectual property is

195 seeWorld Wide Volkswagen v. Woodson, 444 U.S. 2863-2@ (1980).
1% g5ee idat 291- 294.

197 gee idat 293.

19828 U.S.C. § 1391(a)(2) (2000); 28 U.S.C. § 1392(b)2000).

Vol. 14 VIRGINIA JOURNAL OF LAW & TECHNOLOGY No. 1



| 2009 | Schottenstein, Of Process and Product | 19 |

different because the rights are being enforceghagaomething that can never have a
distinct physical existence and is only subject tasritorial jurisdiction by the
authorization of Congress.

In contrast, new forms of intangible property, Isuas domain names, present
something hereto unforeseen in law: the situs gkighl property has not just become
geographically unfixed from its primary user, buaynconcurrently exist in multiple
locations at the same time. The intangibility afaanain name or an electronic document
refers the fact that a person cannot hold it onitse€hese forms of intangible property do
not lack an actual existence, as a patent or ogipyriloes, but instead are merely
electronic in nature. A person may use a domamenia a practical manner “right out of
the box.” But unlike other forms of tangible profyesuch as houses or cars, the
electronic nature of intangible property means iteause may not be tied to physical
possession and that it is a non-scare good.

Congress has defined the situs of a domain nantlieeal®cation of the registrar
within the context of an in rem action under theiéybersquatting Consumer Protection
Act (ACPA)*° However, outside of the ACPA the issue of wheregtus of a domain
name, or any similar intangible property, restsag® unsettled. If domain names are
real property, does the situs still reside with tbgistrar? If a domain name is personal
property, does it reside with the owner, or doagimain with the registrar? Consider an
example based upon the factsMuindy. If an individual has personal documents stored
with Google Documents that are wrongfully destrgyethere does the situs of those
documents rest? Is it with the location of the ewrhe location of Google, or perhaps
the location of the servers upon which the docuserre stored? What if pieces of a
single document are divided across a number okeseiin different locations? Does the
latter open up an untold number of new venueshiersuit? How these questions will be
answered will have an enormous impact on wheresa caay be heard. This legal
uncertainty undermines the ability of those whapfinline services to know where they
may be hauled into court.

B. Consequence: Choice of Law

Territorial presence is an issue of key concermiwi. choice of law analysts®
Transforming services into property necessarilyaotp state choice of law provisions
and has the potential to seriously undermine thbilgy of legal expectations. If, for
instance, the email service at stakeHamidi was recognized as a chattel, what laws
apply to it? Is it where the physical serverslapated? What if they are located across
different states? Or is it where the domain nasnledated — since the “address” to the
property is where the trespass onto the propertyrsethus giving rise to the claim? But
if the registrar for the domain name is in Virginimes Virginia law apply instead?

19915 U.S.C. § 1125(d)(2)(C) (2000).

110 See Allstate Ins. Co. v. Hague, 449 U.S. 302, 307-1B8() (discussing choice of law
methodology); Restatement (Second) of Conflict afvk 8§ 145, 188 (1971) (suggesting the applicaifon
law based upon the location where tortious conduébjury occurred in matters of tort, or in thesahce
of a valid choice of law provision within a conttathe application of law based upon the place of
contracting, negotiation, performance, subject-aratbncerning the contract, or domicile of the ipaijt
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The ad-hoc propertiziation of all forms of intanigibnterests would undermine
the stability of expectations that territorialityopides—it would permit a “thing” to exist
in multiple places at the same time. It is vitattindividuals understand the potential
exposure to liability as to appropriately shapedwsr and uncritically expanding the
definition of what is property that blurs the linestween property and service threatens
to destabilize the legal expectations of individuallhis expansion may create a strong
incentive for individuals to act in a counterprotive and wasteful manner by foregoing
otherwise reasonable opportunities or by engagmairinecessary redundancies and
conservative mechanisms that create deadweight bessause of the inability to
accurately measure the potential risk of an endeaBecause the legal status of property
is still interconnected with physical location, aimtingible property does not currently
have a clear situs, the old rules do not necegsaaity over without a hitch.

C. Consequence: Ownership Burdens

For property rights to be functional, they must fag. Even once issues of
procedural uncertainty are settled, questions abwtactual impact on the owners of
property remain. If the users of online servicesrmow becoming full-fledged property
owners and are not the recipients of discretiomenyefits, like the lessee of the domain
name inKremen what consequences will arise? Although these peyerty owners
may celebrate their strengthened rights, it is atgportant to remember that property
ownership carries burdens as well. In particulbere is one area of the law that has
traditionally drawn heightened attention: tax.

A recent paper by Professor Leandra Lederman dissuthe applicability of the
tax code to a comparable form of intangible propeftirtual worlds.™* A virtual
world is form of persistent entertainment where pgteopay user fees in real-world
currency in order to participate either in a s&ipbgame, such as World of Warcraft, or
an unstructured social environment, such as Setifed*? Participants in these virtual
worlds create characters with unique names anthgisshable characteristics that result
in a definable intangible asset, much like the wadjviduals registering domain names
with hosting companies. Additionally, these usalso receive or create “intangible
benefits” that distinguish each character. Does thake the character the personal
property of the player instead of the administraibthe virtual world? Furthermore,
characters and other game elements can sometimes rieal-world value and are
frequently sold to other playel¥ The realized incomes derived from such transastion
are subject to federal income tax; however, muih tihat of domain names, the taxable
status of these intangible “assets” is unctéar.

If no legal entitlement, i.e., property right, hasen exchanged, there is no basis
for taxation under federal lalv> Due to uncertainty surrounding ownership of ‘vt

111) eandra LedermariStranger Than Fiction”: Taxing Virtual Worlds82 N.Y.U. L. Rev. 1620
(2007).

21d. at 1621.

131d. at 1622-23.

141d. at 1624-25.

15 Cottage Sav. Ass’n v. Comm'r., 499 U.S. 554, S5B89(l).
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property, and particularly because the productshete game worlds could also be
considered intellectual property, what constitif@®perty” for taxable purposes here is
a daunting probler® Are discrete objects obtained or created by uisetee world’s
legally distinct property entittements and thus atale assets, or are they merely
redistributed licenses, for possession of digmmaty benefits among those with a
common pool of usage rights? If they are considered property in the traditisense,
then they fall within current tax laiv®

However, even if virtual assets are not propertgfddsor Lederman argues that,
while assets in scripted game worlds solely cre&teentertainment, such as World of
Warcraft, should not be taxed, assets in worldstanted with an intention to facilitate
alternative platforms of commerce, such as Secdfed $hould betaxet® This taxation
is justifiable because of the later platforms’ aapato facilitate non-taxable exchanges
of virtual items for otherwise taxable goods andiises — in other words, platforms like
Second Life are modern day barter clubs, with pi@dnts swapping valuable virtual
currencies for real-world reward®

Professor Lederman’s reliance on the distinctiotwben “game worlds” and
“commerce platforms” as a distinguishing charastariis misplaced. Despite Professor
Lederman’s assertion that World of Warcraft is “semption-oriented” whereas Second
Life may be “profit-oriented**! there is no real difference between the two oatsifi
the existence of a more limited set of “commergiallable” gameplay options and an
alternative use in the form of a story-driven eomiment. Neither of these features
prevents scripted “game worlds” from serving asadiarnative commercial platform to
avoid taxation. This false dilemma has obvioussegiences such as failing to protect
innocent consumption of a service from a burdenosed on a profitable activity i.e.
distinguishing those who pay for fun from those wilay to profit'? If these worlds
were so popular as to pose a threat to the taxersysand Second Life became
unavailable, there is nothing inherent to stop siI$m engaging in the same kind of
activities in World of Warcraft. The distinctiomhich essentially boils down to “good
faith intent” not to profit, is without merit.

Therefore, Professor Lederman’s argument must BadBs require the
transformation of the discretionary benefits ofteby those providing virtual worlds into
a form of property for it to become a taxable asdetirthermore, and more dubiously,
this rests on the presumption that these typesrofces are stable enough to, and in fact
do, constitute a reliable basis for mediating ecoiccexchange by forming an alternative
currency that would undermine the real-world edpléabijectives of tax polic{?

118 | edermansupranote 111, at 1632-33. (For the sake of simpliditys argument assumes away
complications such as licensing agreements tharvesall rights to the service provider or imputed
income).

171d. at 1652-55.

1814, at 1671.

1914, at 1670-71.

lZOId'

2L1d. at 1666.

122 geeid.

123|d. at 1658.
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As a form of property, either the creators of tlaeng or its players must retain
ownership the asset. If players own the propdn enjoying the game to its full extent
becomes financially prohibitive — the teenager Vilas invested a significant amount of
time in a game and is in possession of a famoupowerful character could face
devastating tax liabilities. But if the players dot own the assets, then the service
providers must own the assets, exposing them wenpally hyper-disproportionate tax
liability for the sum of the virtual goods in exasice on their systems due to the sheer
number of users, something that does not honesfilgct a realized gain on behalf of the
company, and may impose a burden that threatensithléy of the service. In this
situation, the net effect is essentially a Hobsatsice: either punishing customers who
spend the most time / purchase the most servioes tine online provider, or punishing
online providers just for having a valuable serwveefirst in the form of taxes on their
realized income, and then again for the value efititlangible property that they or their
users have brought into existence. This creatdstanct incentive for both parties to
avoid a flourishing relationship due to the loomthgeat of taxation, and instead engage
in a sub-optimal relationship, i.e. forego the ipilo have virtual playgrounds.

And unlike the other hobbies that Professor Ledermentions;?*the fruits of
this recreational activity are not squarely withire control of the creator nor are they
inherently scarce. An individual may enjoy paigtitandscapes as a hobby and the
product of that labor may be valuable, therebygering tax concerns. But outside of an
act of god or unlawful interference, the produdtshat labor exclusively belong to the
individual and can only be duplicated by an exptmdi of scarce resources and the
opportunity cost by another. However, in the aafs@rtual worlds, the service provides
“property” to the users that cannot exist outsifleach individual world and rely upon
remaining trendy with computer users in order tanmtan an existence. Recognizing
privately provided, non-scarce services as taxasleets poses an enormous risk to
financial stability. The fact remains that virtuedsets, particularly those of characters
within virtual worlds, may be instantly, lawfullynd totally destroyed by a non-user,
owner or creator. This instability makes virtuabgerty nearly worthless as a standard
unit of commercial exchange.

In contrast, non-virtual assets, like other propentill persist with the demise of
the originator or administrator. Even if a paigtior corporate stock loses its monetary
value, the owner still retains possession and qaprea@iate its aesthetic content or
exercise rights against the underlying propertiier€ are no vested ownership rights that
protect the discretionary benefits that constituteial property, and thus no viable moral
basis to impose burdens on people for having adodgbem.

If a landowner only permits one neighborhood chilgblay in a playground, but
leaves it up to the group of children to decide wiey access the property in the future,
as long as the number is limited to one, the @hsld in does not obtain a property right
in the lot just because the child is capable aidfarring access to the playground. And
neither does the license to access the properstitaie a property right distinct from the
rights in the lot. Property taxes are not assebasdd on every possible separate right in

1241d. at 1666.
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the property, but against ownership as a wholdsmmost valuable use. The problem
with virtual property arises because of the prenmo$ea bundle-of-sticks notion of
property that, once introduced, upsets the entiarize of the system by making each
individual “stick” taxable as well as the “bundlePermitting these services to be taxed
under current federal law would transform a volaptservice, providing access, offered
by a company into an evasive and elusive propebtygation owned by either the
company or the end-user—one that has the poteatialpose significant and unintended
financial consequences upon its possessor andyasia whole.

The substantive implications of an expansive vidwproperty can be illustrated
by examples in other areas of law. If discretignbenefits in virtual worlds can be
transformed into property rights, what will the iagb be in other contexts? Are promises
to give gifts now taxable as well? Must employbesgiven full property rights in their
allotted paid time off? How would the change iatgs from service to property impact
privacy rights in non-common carrier communicat®n&Vhat about Fourth Amendment
protections against unreasonable search or seizude?Fifth Amendment rights to
compensation for eminent domain? Looking at prigpenly through the narrow lens of
increasing the amount of property capable of atjestito exchange ignores these kinds
of consequences.

D. Consequence: Doctrinal Inconsistency

Kremen'’s rigid approachreflects the failure to understand how property
reconciles with the common law as a whole. Wheengtting to define property, it is
essential to recognize the full scope of the camcénat property law has been created to
address, including, but not limited to, the followi facilitating the basis of socio-
economic interactions by determining what may benmoditized for commercial
exchange and what is restricted to gifting; allowatscarce resources by establishing
limitations on the control and utilization of praope enabling effective social signaling
and differentiation by communicating informationoabwhat power the property owner
possesses and is subject to; protecting commurfiibes disruption by conferring rights
against third parties; and resolving cultural cmtdl by unifying responsibility and
reconciling the interests of the individual and tireup. These are substantive issues,
concerning the ultimate shape and features of feedrsociety. Strong, uniform property
rules help unify a diverse set of competing sogirests into a functional, singular
whole.

In contrast, the law of personal obligation, i.entracts, is expressly procedural
in nature. It is not the final objectives of thentract that matter to the law, but the
mechanisms used to get there. The doctrines dfaminlaw are intended to ensure
reliability, security and fair dealing when intetiag with others—issues that can all be
reduced to problems of trust; abdutowingthat another person can be relied upon and
thus being willing to expose oneself to risk. Tpemary means of doing so are
reconciling disparities in information and providisecurity to the parties at stake, and
the remedies are concerned with providing secagiginst damage caused by the breach
of trust — a procedural goal intended to encoureg@nce on contracts and not to
enforce the substantive aims of the contract. Apglypositive rights to contracts is

Vol. 14 VIRGINIA JOURNAL OF LAW & TECHNOLOGY No. 1



| 2009 | Schottenstein, Of Process and Product | 24 |

sufficient to achieve the social goal of encourggexchange between two unrelated
individuals, whereas property requires negativéatsgn order establish collective rules
for group interactions.

Having examined the nature of intangible propenipiigh the lens oKremen
and having revealed the flaws in its analysis, Aritcle will now consider an application
of those lessons to discovering property rightddmking at the facts dBragg v. Linden
Research® The case contested ownership interests in theaViworld of Second
Life.*®® Second Life explicitly recognizes its participsinfull intellectual property
protections in their creations and allows its usensurchase “virtual land” with currency
that may be traded for or obtained by U.S. doffafsOwners of this virtual land may
exclude, develop, rent, or sell it as they pléd8eThe plaintiff, Marc Bragg, acquired a
parcel of virtual land for $300, but Linden thenZe Bragg’s account and confiscated the
parcel of virtual property and all of his othertual assets after determining that Bragg
acquired the property via an illicit exploit thaokated the terms of servi¢é? Although
the lawsuit was eventually settléf,consider how it might have been resolved had it
advanced further.

Linden Labs expressly grants intellectual propeigyts to its users’ creations,
but can the interest in the virtual land reallydmmsidered property? The property may
be specific and distinct, but any perceived scaiisitillusory. If property is wrongfully
destroyed or stolen, it can be recreated or reasgitp the owner at a mere keystroke, i.e.
without any cost. And it is under the actual donof Linden Labs: As a proprietary
system, any potential malefactors have already gtéahto the control of Linden Labs in
return for access. It is not as if there is theeptal for conflict between two sovereign
owners who have not agreed to the terms of usagdhas a right to use it and transfer
that license to other users of the system, bukerdither forms of property, he cannot
exercise control over it to the full extent of tla&—~he is restrained by the parameters
established by Linden Labs. Accordingly, there @& need to create private rights of
action against third parties in order to protextusage because Linden Labs is capable of
administering all and any remedies necessary toremfBragg’s usage rights against the
world. Finally, property in Second Life does nppeaar to be of considerable interest to
society at large at least in regard to (1) itsustaignaling ability, (2) social contributions
beyond any user created copyrighted content, oa (®ed to preserve privacy, due to its
inherently communicative function.

On the other hand, the alleged intangible propgrtgrest is something that is
capable of exchange and does not appear to rumsaggammon morality like organ
sales. Second Life does represent an activity rtieny people rely on to make their
economic livelihoods. By holding itself out in they that it does, Linden Labs certainly

125487 F. Supp. 2d 593 (E.D. Pa. 2007).

1261d. at 595.

1271d. at 595-96.

281d. at 596.

1291d. at 597.

130 Adam Reuters,Linden Lab settles Bragg lawspuitReuters/Second Life, Oct. 4, 2007,
http://secondlife.reuters.com/stories/2007/10/6d&in-lab-settles-bragg-lawsuit/
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intends to create a nascent form of social orgéioizand not just a recreational activity.
Perhaps one day it will become significant or ubimus enough that society will come to
depend on the stability of its institutions for glmg economic or social interactions and
thus require the disinterested resolution of dieputoncerning its activitie€s® But,
given that Second Life only has about 320,000 edtisers, that day is not here y&t.

Therefore, this dispute is one only concerning #eeurity of commercial
transactions and not mediating social organizati@ragg asserts that Linden Lab has
failed to perform its contractual obligations, igermitting his usage of defined system
resources or returning his assets. Linden Labrtastieat Bragg fraudulently obtained
those rights, thereby breaching the usage agreeanenéxcusing non-performance. It is
an issue of trust and reliability, not of conflragi dominion.

Consider the following analogy: A student paysaie an art class at community
college and secures a spot in a popular art clage student can release the spot to a
friend or choose to attend class himself. The esttcdchooses to take the course,
misbehaves, and is expelled. Although the workarbéreated prior to expulsion may be
the student’s intellectual property, the studen¢sdaot have a claim for the “property
right” in his spot in the class. The same candié of “virtual property” such as domain
names; in an era where personal property may be wgbout the need for physical
possession, the mere capability for exclusion mgéo has the same social, economic, or
legal significance as it may have in the pre-modeond.

V. CONCLUSION

Domain names are only the first of many challerfgegourts that will be forced
to consider the status of intangible prope§remen v. Coheshould not be considered
as a useful tool when thinking about property lagcduse of its myopic fixation on
excludability. Property is something more thanviimg the substance for commercial
exchange. By adopting the bundle of rights thedrgroperty, its proponents cannot see
the forest for the trees: they ignore how the “agdg value” of a unified “bundle” of
property rights facilitates important social goal&Vhen considering what should be
protected by property rights, courts must expamd tieasoning beyond the capability of
the purported property right to change possessiohiastead think carefully about the
broader social, moral, and legal consequences diifgnag the distribution of benefits
and burdens within our society.

131 Some may argue that this day has already comeefdain networking applications. The recent
banishment of David Lat, author of the bldgove the Lawfrom Facebook raised concerns around the
blogosphere about the right of absolute controhtgd to the operator of the site, given how it emages
its users to invest a significant amount of timel @mergy in developing user pages, and how Facebook
pages confer significant benefits as to develofnginess opportunities and professional reputatieor.
more informationsee David Lat,Facebook Banned Me! Worst. Week. EveéX.Y.Observer, Mar. 4,
2008, available at http://www.observer.com/2008/facebook-banned-mestvaveek-ever see generally,
Posting of Daniel J. Solove to Concurring Opiniomgcebook Banishment and Due Process, to
http://www.concurringopinions.com/archives/2008f@8ébook_banish.htnfMar. 3, 2008, 00:55 EST).

132 Posting of Mitch Wagner to Information Week,
http://www.informationweek.com/blog/main/archive®3Z/05/why is_linden_l.htm{May 4, 2007, 21:33
EST).
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